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Roserr W. Broome, Apministrator oF Matruew W. Sarr 
et al., vs. Horatio Bisper, JR. 


!. Where a party has a demand, payable under the terms of a contract, 
out of a particular asset or fund, a Court of Equity will secure the 
fund and direct the payment of the demand. 

2. S agreed to give B one-half of what he, 8, might receive from M, if 3 
would assist him in certain work then being performed by 8 for N. 
The assistance is rendered, S dies insolvent, and his claim for the se:- 
vice rendered M by himself and B is reduced to judgment. Je”: 
That B is entitled to the benefit of the judgment lien, and to paym=n: 
of one-half of the sum realized from the judgment. 


This is an appeal from a final decree in chancery rendered 
by the Cireuit Court for Columbia county. The appeal is 
prosecuted by the defendants, Robert W. Broome et a/. T! 
decree directed the payment of five hundred and sixty-five 
‘lollars to II. Bisbee, the respondent. 

M. Whit Smith being an attorney at law, was employed 
hy William N. Myers to defend ‘him against certain crim- 
inal charges then pending before a military commission. 
Smith associated with him in this defense Horatio Bisbee, 
Jr., agreeing to pay him one-half of the sums he should re- 
ceive of Mr. Myers. Bisbee performed his portion of the 
contract, rendering the service. Smith, during his life-time, 
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collected small amounts from Myers, and failed and neglect- 
ed to divide the amounts so collected with Bisbee. Before 
his death, Smith brought an action against Myers to recover 
the balance of the compensation due him for the services 
rendered in the matter stated. After his death, Robert W. 
Broome qualified as his administrator, continued the suit, 
and recovered judgment. Smith’s estate is admitted to be 
insolvent. When the final decree was rendered, there was 
in the hands of a receiver, previously appointed, eleven hun- 
dred and thirty-one dollars, which was the proceeds of this 
judgment. The decree directs the payment of one-half of 
this sum to the complainant, Bisbee. The administrator of 
Smith insisting that Bisbee is a general creditor of the estate, 
and not entitled to share in the particular funds resulting 
from the judgment, prosecutes this appeal. 


Broome and Niblack for Appellant. 


We submit the following points and principles of law as 
being correct and applicable to the case at bar : 

1. That to constitute a lien upon this particular fund, all 
the requirements of our statute law must be complied with; 
that there must be a matter of record in order to give notice, 
&e. See Thomp. Dig., 183, par. 2. 

It cannot be contended that the agreement constituted a 
limited or special co-partnership, for the bill no where allege- 
it, and besides there can be no limited or special partner- 
ship, unless the requirements of our statute law be complied 
with. See Thomp. Dig., 230-31. 

It is alleged in the bill and admitted in the answer, that 
Smith’s estate is insolvent. Therefore, by our statute law, 
every claim against an insolvent estate belongs to one of the 
three classes, to-wit: “prior liens,” “ preferred debts,” or 
“pro vate claims,” which must be satisfied in the order 
named. 

2. A prior lien to be effectual must divest the insolvent’s 
legal estate. It is contended that this has not been done. 
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For authority for this principle see 10 Peters, 612 ; 2 Whea- 
ton, 396. Orit must be res adjudicata. See 11 Fla., 111. 

The agreement or contract as set out in the bill is not a 
prior lien, because it does not constitute a mortgage. See 
Thomp. Dig., 376, 183; 5 Fla., 376; 10 Fla., 133. 

The agreement or contract as set out in the bill is not a 
preferred: claim, or debt being omitted from that class, by 
act of 1853, p. 106, and expressly excluded by act of 1828. 
Thomp. Dig., 206. 

It must be of the order of “pro rata” claims. 


HT. Bisbee, Jv., and J. J. Finley, for Respondent. 


The facts stated in the bill (and not denied by the answer,) 
constitute a partnership, or a community of interest between 
complainant and defendant’s intestate, and therefore it is a 
proper case of equity jurisdiction. 

Partnership is defined to be the joining together by two 
or more persons of their money, labor or skill, or either of 
them, under an understanding that there shall be a commnu- 
nion of profit between them, for the purposes of carrying on 
a legal trade, business or adventure. 1 Pars. Cont., 124; 
8 Kent, 19-20-1-2, (top page); Collyer on Part., 2; Gow 
on Part., 1; Story on Part., § 2. 

This agreement for a community of interest may be ex- 
pressed or implied from the relation of the pafties. 4 Paige, 
160; Gow on Part., 9, 5, (marginal); 3 Kent, 25, 

In this case, as shown by the bill, the partnership arises 
from an express agreement, (not denied in answer,) and the 
labor was performed under it. 

Partnership may exist between lawyers as well as ‘between 
merchants, and may be limited A a single transaction or 
oops adventure. re on — ., 7, citing Marsh vs. Gold; 

2 Pick., 286; 1 Wend., ; 8 Wend., 665; 13 Ark., 173; 
15 La. Am., 425; 1 mst pd 126; Story on Part., § 25 
17 Sergt. & Rawle, 167; 8 Kent, 26. 

The answer not denying, but admitting as it does all alle- 
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gations in the bill, complainant is entitled to relict without 
turther evidence. 

The testimony of F. I. Wheaton sustains the allegation: 
in the bill. 

The testimony of one witness is sutlicient to give the re- 
lief, no material allegation in the bill being denied. Vol. III. 
Greenleaf’s Evidence, § 282-84—87-S9-90. 

Complainant, upon the facts stated in the bill, could not 
recover against the estate of Smith, as complainant never 
became Smith’s creditor, either by any express or implied 
promise. Nor can complainant recover from Myers, because 
Myers never employed complainant, but simply assented 
that Smith should associate him in his defense under th, 
agreement stated in the bill. 

There is no other remedy for complainant save the one 
resorted to, and whether or not the facts constitute a part- 
nership, or simply a joint interest in the fund, the remedy 
and the right is the same. 

Complainant helped to earn the fund and is equitably en- 
titled to his share of it. 

The action of defendant and his intestate, in pressing suit 
to judgment in Smith’s name, and refusing to pay complain- 
ant, operates as a fraud upon complainant’s: rights, and the 
remedy is simply to prevent such a fraud being perpetrated. 


WESTCOTT, J., delivered the opinion of the Court. 


This appeal is here now for two terms without any peti- 
tion of appeal filed in this Court showing the grounds upon 
which a reversal of the decree is sought. We shall there- 
fore simply state the question which arises in the case, an 
dispose of it. The simple question is whether, under thie 
facts, respondent had an equity which entitled lim toa 
decree for one-half of the sums collected under this judg- 
ment, and then in the control of the Court. That at law he 
might possibly have recovered a judgment for one-half of 
the amounts collected by Smith in his lifetime, or by hi- 
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administrator since his death, may be admitted, and it is no 
answer to the case made, because as against an administrator, 
even in ordinary cases where he seeks to enforce no claim 
against as pecific fund, a creditor can seek either a court of law 
vr equity. The jurisdiction for this purpose is concurrent. 
In this case Bisbee seeks to share in this particular fund, 
by virtue of peculiar equities attaching to his demand 
against the deceased intestate. .\ court of common law 
certainly cannot afford this reliet, or act upon this particular 
fund. The sole question is: Does the case made entitle him 
to share in this particular fund, or does he occupy the stand- 
ing of a general creditor of this insolvent estate, with no 
equity entitling him to a portion of this fund, resulting 
from his contract and the relations of the parties? Being 
entitled under the terms of the original contract to one-half 
of the moneys which Smith was to receive from Myers, the 
defendant in execution, he is clearly entitled, as against his 
legal representative or others having a beneficial interest in 
the estate, to the benefit of all liens which Smith may ac 
quire for his security. Smith's claim for services has 
merged in the judgment, and upon the collection of the 
judgment Bisbee is clearly entitled to one-half of the specifie 
funds. Smith’s contract was not to pay Bisbee a certain 
amount at all events. It was to pay him one-half of the 
sums he would realize from Myers, as the services which 
Bisbee rendered were to enure to the benefit of Myers. 
After Bisbee has performed one-half, if not more, of the 
-ervice which these identical funds represent, relying upon 
the capacity of Myers to pay Smith, and upon the express 
understanding that he was to share in them in that propor- 
tion, it would be palpably inconsistent with the plainest 
principles of right and justice to make him occupy the re- 
lation of a general creditor of an insolvent estate, thus per- 
initting other creditors who had no such equity to take, as 
against him, a part of this particular fund. The genera! 
3 
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creditor who relied upon the general credit of the intestate 
must look to his general assets. This particular creditor, 
who has no claim upon the general assets, and who is entitled 
to no compensation unless something was realized from a 
debtor to the estate, and in that event to but one-half of the 
amount, will be given the right in equity to share in that 
fund without deduction, when the fund can be identified as 
in this case. If Smith or his estate had never realized any- 
thing from Myers, Bisbee could have claimed nothing. 
Having taken this risk for all purposes of loss, a court of 
equity, under the particular contract here disclosed, will 
make it effectual for the purposes of advantage. 

That Bisbee has a demand payable out of this particular 
asset cannot be denied. This is the contract set up and 
established by proof; indeed the administrator does not 
deny it. Where a legatee has a right to a particular fund, 
a court of equity will always secure the interest in his favor 
when the contest is between legatees, and where the superior 
rights of creditors do not intervene. In this case the de- 
mand is by contract. The particular asset is liable for this 
particular claim; the general assets are not, except condi- 
tionally in the event of an improper appropriation by the 
intestate. That is the case with the amounts collected by 
the intestate during his life. Respondent is a genera! 
creditor as to that, and there is no claim upon the judgment 
for that. The fund must be identified. These views are 
fully sustained by adjudicated cases. 2 Ves. jr., 619; 1 Ves. 
sr., 282: 1 Mar. Chy. Dec., 64; Story’s Eq., 846, 730, 717. 

The decree is affirmed. 
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Rosert B. 8. Harats vs. Henry C, Camppery, SHERIFF AND 
ex-oficio ADMINISTRATOR OF Lewis STARLING, DECEASED. 


1. A surviving partner may demand of the administrator of the deceased 
partner an account of the partnership business. He can also seek a 
Court of Equity to establish an independent claim against the de- 
ceased. Where there are no partnership assets, he may join these 
two subjects-matter in one bill, as in each case he has an equity 
which entitles him to an account, and the decree following each 
equity is the same. The decree in such case simply establishes the 
debt and directs its settlement in due course of administration. 


2. Equity has jurisdiction to reform or cancel instruments obtained through 
fraud. Where an action at law is instituted upon such an instrument 
by the administrator of a deceased partner against the surviving part- 
ner, and the surviving partner brings a bill to adjust the partnership 
accounts, and the ascertaining the true character of the instrument is 
essential to the adjustment of the accounts between the parties, then 
a Court of Equity will enjoin the proceedings at law. In such case 
the fraud should be clearly proved before the instrument is reformed. 


This is an appeal from the Cireuit Court of Escambia 
county, First Judicial Cireuit. 

Harry C. Campbell, sheriff of Escambia county, and ew- 
officio administrator of Lewis Starling, deceased, sues Robert 
B.S. Hargis at law, the foundation of his action being a 
promissory note of Hargis, payable to Starling. 

After the institution of this suit, Hargis files a bill against 
4‘ampbell as administrator of Starling. The bill sets up— 

First. A co-partnership indebtedness of Starling to Hargis. 

Second. An individual and separate indebtedness of Star- 
ling to Hargis. 

Third. Insolvency of Starling’s estate. 

Fourth. That the note, which is the basis of the suit at 
law, was obtained fraudulently ; that Hargis, when he signed 
it, supposed it was a receipt for a sum of money paid him 
by Starling on account of an indebtedness ef Starling to 
him. The bill alleges that Starling came into the co-part- 
nership by a purchase of one-half of a stock in trade owned 
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C. Campbell. 


by Hargis; that Starling paid him nine hundred dollars on 
this account, and that when he signed the note, he supposed 
it was a receipt for this sum. That sometime after the pay- 
ment of this sum on this account, Starling called on him for 
a receipt for the amount, to which he, Hargis, readily assent- 
ed, and, upon Starling’s presenting a paper to him to sign, 
having implicit confidence in his honesty and integrity, 
without examination he sign it, believing it to be only a re- 
ceipt for money paid for his one-half interest in the business. 

The prayer of the bill is— 

First. For an injunction to the suit at law. 

Second. That the note may be decreed to be delivered up, 
to be cancelled, or to be reformed, and to be allowed as a 
credit to Starling against a charge for the value of one-half 
of the stock sold him at the time of the formation of the 
partnership. 

Third. An account of the partnership, and a decree for 
the balance due Hargis upon partnership account, and also 
for the amount due by Starling for professional services as 
physician, not connected with the partnership. 

The defendant demurred to so much of the bill as referred 
to the suit at law, and answered the residue. The court 
sustained the demurrer and dismissed the bill. 

From this decree this appeal is now prosecuted. 


C. 0. Yonge and J. J. McClellan tor Appellant. 


It is not sufticient for defendant to show that plaintiff has 
wu remedy at law, but must show that the remedy is complet 
and adequate. 4+ W.C. C. R., 349; 3 Peters, 210. 

Jurisdiction of courts of equity to compel delivery up of 
and cancellation of agreements, &c., is founded on adminis- 
tration of protective or preventive justice on the principle 
of quia timet. Story’s Eq., $ 694. 

If actual fraud, there is strongest grounds for interference. 
[b., and § 695, 700-1: 7 Ves.; ib. 44; 17 ib., 111; 3 ib., 
607; 13 ib., 581. 
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In support of 2d proposition, appellant cites Story’s Eq., 
$ 663, 683. 

This is a case of unsettled partnership account, and where 
the only remedy at law, if each partner were alive, would 
be by action of account, which remedy, on account of its 
dilatoriness, cumbrousness and inconvenience has become 
almost cbselete. But as one of the partners in the case is 
dead, the action of account would not be, it being founded 
in privity between the parties, which privity does not exist 
between the representative of the deceased partner and the 
living partner. See Story’s Eq., § 663 and 683. Justice 
Story says: In all matters of partnership, it may be said 
that, pratically speaking, courts of equity exercise an ex- 
clusive jurisdiction over the subject. 


C. W. Jones tor Respondent. 


The appellee contends that there is no error in tle ruling 
of the court, and in support of this contends— 

1. That the interference of a court of equity to compel 
the delivery up or cancellation of instrument applies only 
to cases where there is danger that the same may be nego- 
tiated or where there may be apprehension of suits at some 
remote period when the evidence may be lost, and not to 
vases already in suit, and where the merits may be tried at 
law. Story’s Eq., § 694. 

The exercise is always matter of discretion with the court. 
and will not be interfered with by the appellate court unless 
arbitrarily exercised. Story’s Eq., § 693 and 742. 

2. It does not appear from the bill that there is anything 
to prevent the complainant from availing himself of any de- 
fence he may have at law. Story’s Eq. Pl., 373; 9 Wheat.. 
532; 16 Ohio, 373; 11 Ill, 89; 2 Scam., 532; 4 ib., 312. 

A court of chancery will not interfere by injunction or 
draw to itself a jurisdiction of which the law courts have 
cognizance, except there be some mistake or fraud which 











30 SUPREME COURT. 








R. B. S. Hargis v. H. C. Campbell. 








deprives a party of a defense at law. Story’s Eq., 875; 2 
Wis., 51. 

If the jurisdiction be concurrent, the court first acquiring 
must retain it. 

The plaintiff must be, for the purposes of this argument, 
confined to the case made by his bill. If his charge of fraud 
is proven, that is an end of the case, and he asks no further 
relief, but charges that the estate is utterly insolvent. 

If the allegations of fraud be not established, the com- 
plainant should not be allowed to resort to any secondary 
ground of relief. Adams’ Eq., 176. 

In this view of the case, there is no reason for the consid- 
eration of the alleged partnership dealings, which have noth- 
ing to do with the merits of the defense; and, further, it 
does not appear that the partnership account, if any such 
there be, may not as well be adjusted at law. 

Equity takes excluse jurisdiction of partnership matters 
only when the proof cannot be had at law; where the remedy 
of law is adequate, no relief will be given in equity. 


WESTCOTT, J., delivered the opinion of the court. 


It might be urged that a joinder in this case, of matters 
growing out of a partnership with other and different mat- 
ters, such as private accounts between the parties unconnec- 
ted with the partnership, was an improper joinder of the 
subject-matter of the suit, and this was our first. impression 
here. Under the peculiar facts of this case, however, such 
an objection could not be sustained, because for each subject- 
matter of the suit the plaintiff has a remedy in equity, and 
the decree following the equities embraced in each subject- 
matter, is precisely the same, viz: a decree establishing the 
debt and directing its payment by the legal representative 
of the deceased intestate in due course of administration. 
Story’s Eq. Pl., 100; 4 John. Ch’y, 619, 630, 843; 3 John. 
Ch’y, 58; 2 Cox Rep. 44; Cas. Temp. Talb., 217; 3 Atk.. 
572; 10 Ves. 38; 1 Mylne & Craig, 603, 626. 
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Was there any partnership stock on hand, it might re- 
quire a different form of decree for each subject-matter, and 
perhaps that might be inadmissible, but there is no such 
stock. The bill alleging that the estate is insolvent, any 
other decree than the one indicated would be wrong, as 
plaintiff here, so far as the record discloses, has no lien and 
is entitled to no priority as against the estate, and he can get 
none against an insolvent estate by a decree. As to these 
matters, there is, therefore, abundant equity. 

The next and last question necessary to be considered is, 
is there an equity to enjoin the proceedings at law? Asa 
general rule, where there is a complete defence at law to an. 
action, and there is no allegation of any defect in plaintiff’s 
means of establishing his defence at law, nor any prayer for 
discovery, a court of equity will not interfere, even to stay 
trial. There are, however, other and peculiar equities in: 
this case. The account between the parties arising out oi 
the partnership cannot be adjusted until it is determined: 
whether Starling is to be charged with one-half of the goods: 
and credited with a corresponding payment, and that in- 
volves a consideration of the true character of the transaction 
between these parties out of which the note arose, although, 
strictly speaking, the matter of the purchase may not have 
been a partnership transaction. It did not necessarily enter 
into partnership account, as payment for the one-half of the 
stock may have been necessary to the acquisition of any in- 
terest by Starling, and a condition upon which the partner- 
ship was to result. In addition to this, a court of equity is 
tlone competent to set aside and cancel this instrument, or 
to reform it and give effect to it asa receipt. Insuch cases, 
when necessary, the suit at law may be enjoined. (3 Hal. 
Ch’y Rep. 574.) Equity exercises a general jurisdiction in 
eases of fraud, sometimes concurrent, and sometimes exclu- 
sive of other courts. The case of a will is about the only 
exception. (Cooper’s Eq. Pl., 125; 2 Ves., 155; Story’s 
Eq., 1841.) The fraud in sucha case as this should be 
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clearly proved.” The decree dismissing the bill was erro- 
neous. The plaintiff is entitled to an injunction upon the 
usual terms in like cases. 

The decree is reversed and the case remanded for further 
proceedings not inconsistent with this opinion, and con- 
formable to law. 











‘Cuartes R. Kina, Tax Assessor anp Connector, We., vs. 
Water Gwyyy, Acent, &c. 

i. A mere agent of the owner of land cannot maintain in his own name 
a suit to enjoin the collection of taxes alleged to be illegally imposed 
upon the land. 

2. A bill in equity will not be sustained which seeks to enjoin the collec- 
tion of a tax on the ground of mere itregularity in the assessment, o1 
the excessiveness of the tax. 

;. In the absence of an express provision of the statute as to the mode of 
ascertaining the valuation of property for purposes of taxation in 
1869: Held, that it was competent for the Assessor to ascertain and 
assess the value by the exercise of his own judgment, and a valuation 
made by the tix-payer did not control. 


This is a bill in equity bronght by Walter Gwynn, Agent 
‘or the Trustees of the P. and G. Railroad Company, against 
the appellant, tax-collector of the county of Columbia, alleg- 
ng that complainant represents 17,5164 acres of land in said 
county belonging to said Trustees. That said lands are not of 
a greater value than $4,379 12-100. That he returned said 
‘ands for taxation as the law directs at that sum for the year 
i869. That all the taxes due on said land for said year 
amounts to $48.16, but that the defendant demands $192.68. 
as taxes on said land for said year; that the last mentioned 
sum is not assessed according tu law, but in direct violation 
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thereof, as he is prepared to show by proper proofs. That 
defendant threatens to advertise and sell said lands for the 
payment of this unjust and illegal demand ; and complain- 
ant prays an injunction to restrain the defendant from pro- 
ceeding to advertise or sell said lands. 

Upon the filing of the bill, a writ of injunction was granted 
hy the Cireuit Judge, without notice to defendant and with- 
out giving bond. 

The defendant by his counsel moved the court to dissolve 
the injunction, and this motion was denied, whereupon an 
appeal was taken. 

The appellant assigns the followin 
of the order : 

i. That the injunction was granted without notice. 

”. That it was granted without bond. 

3. That the plaintiff's remedy is at common law. 


g grounds for reversa! 


ef ce 


Charles 2. King for Appellant. 
David S. Walker for Aypellec. 
RANDALL, C. J., delivered the opinion of the court. 


The complainant represents himself as the agent of the 
uwners of real estate upon which it is alleged a tax has been 
illegally assessed for the year 1869. He does not show or 
pretend that he has any interest whatever in the land, or in 
the subject-matter in controversy. We are not referred te 
any rule of law or equity which authorizes a mere agent. 
having only the care and oversight of real estate, to main- 
tain an action in his own name relating to sucli property. 
[f taxes have been improperly assessed upon such lands, the 
owner or some person having an interest therein may have 
such remedy as the law affords. The injury threatened in 
this case affects the owner or his creditors, not the agent. 
For aught that appears, the principal may have assented to 
the levy of the tax complained of by the agent, but the name- 
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of the parties affected are not mentioned in the bill of com- 
plaint. 

The person having the legal title must be a party to the 
suit. Ifthe want of proper or necessary parties is apparent 
on the face of the bill, the defect may be taken advantage 
of by demurrer. If the court shall proceed to a decree, the 
decree may be reversed for error on this account. Story’s 
Eq. PL. pp. 231 to 236; Cooper’s Eq. Pl., 33; 1 Daniel's 
Ch’y Pr. 180 (3d ed.) ; Betton vs. Williams, 4 Fla. 11. 

It may. be appropriate to say nothing further in the present 
disposition of this cause, but as there seemed to be some dif- 
ference between counsel in relation to the state of the law 
regulating the assessment of property for the purposes of 
taxation, in force at the time of the levy of the taxes for the 
year 1869, it is not deemed out of place to notice the argu- 
ment on that point. 

Respondent’s counsel insists that the assessment and _ val- 
uation of the lands could not be made under the act of Janu- 
ary 15, 1859, Chap. 589, because that act was repealed by 
Chap. 1345, approved Dec. §, 1862. This latter act provides 
that “the County Commissioners of the several counties of 
this State shall value all property subject to taxation in 
their respective counties, and assess the taxes thereon as re- 
quired by law to be done by Tax-Assessors and Collectors,” 
add repeals “ all laws and parts of laws conflicting with the 
provisions of this act.” 


Upon the passage of this act there was left no mode of 


assessing the value of property except according to its pro- 
visions, and we find that this act was also repealed by Chap. 
1,405, approved Dec. 2, 1863, without reviving any pre-ex- 
isting law or providing any new method of assessment of 
valuations, but it directs the Assessors to assess taxes upon 
all taxable property thereafter. We next find an act ap- 
proved January 16, 1866, Chap. 1,501, entitled an act to 
raise a revenue for the State of Florida. The first section 
imposes a capitation tax. The second section enumerates 
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the various kinds of property, real and personal, subject to 
taxation, and provides that they shall be taxed at an uniform 
rate upon the value thereof. The third section provides 
“that the value of assessments on the subjects of taxation 
and specified in the second section of this act, shall be made 
in the manner prescribed by law for the. valuation of property 
and the assessment of taxes thereon ; and the taxes author- 
ized to be levied for county, city and town purposes, shall be 
assessed and collected in conformity with the principles of 
equality and uniformity, as prescribed in the State Consti- 
tution.” The fourth section provides that the subjects of 
taxation shall be taxed at the rate of one-half of one per 
centum of the value, and no other State tax. 

We have seen that the act of Dec. 8, 1862, providing that 
County Commissioners should fix the valuation of property 
to be taxed, repealed all laws conflicting therewith. Then 
the act of Dec. 2, 1863, repealed that of 1862, without re- 
viving any other law; and we find a law on page 22 of 
Thomp. Dig., declaring that the repeal of a repealing act 
does not revive the act first repealed, unless there be express 
words declaring that purpose. The result is that at the 
time of the enactment of the act of January 16, 1866, there 
was no express law in existence prescribing the manner of 
estimating the value of taxable property. 

The respondent insists, however, that the 8th section of 
the last named law provides a mode of valuation. It reads 
as follows: ‘That all returns of taxable property shall be 
sworn to before the Tax-Assessor, or any other officer author- 
ized to administer oaths, or some evidence by the tax-payer 
making the same, and the Assessor shall certify under oath, 
upon his assessment book, that this requisition has been 
complied with in every instance.” Ido not think this sec- 
tion, either expressly, or by implication, gives a rule for esti- 
mating the taxable value of property. It merely provides 
that the “return of taxable property,” in other words, the 
list of property taxable according to the second section, shall 
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be sworn: to by the person making the list orreturn. It says 
nething about valuation. 

There are papers in the record relating to the appointment 
of 8 committee of three persons by the County Commission- 
ers for the purpose of revising some of the assessments, ac- 
gerding to the provisions of the repealed act of 1859, but 
we discover no connection between these papers and the 
sase at bar. It may be that this proceeding led to the al- 
leged increased assessment of the preperty referred to in the 
complainant’s bill, for we find that the Tax Assessor com- 
plains to the Commissioner that while some of the lands are 
given in at five dollars per acre, other lands equally valuable 
are given in at fifty cents per acre; and we find also that 
the committee reported that lands of the Trustees of the 
Pensacola and Georgia Railroad were raised from twenty- 
five cents to one dollar in valuation. 

What action was taken upon this report does not appear, 
nor does it appear that the lands of the Trustees were valued 
according to this report in the tax rolls as a basis for the 
‘evying of the tax complained of. 

If I am correct in the conclusion that the laws specially 
providing for the valuation of property had been repealed, 
*s may be legitimately implied that the proper ofticer—to- 
wit: the Assessor—should ascertain, according to the best 
saeans within his reach, the value of property returned for 
taxation, in order that he may assess and collect the taxes 
*in conformity with the principles of equality and uniformity 
«s prescribed in the State Constitution,” and I do not see 
how the principles of equality and uniformity could well be 
observed in the valuation and taxation of property, if each 
ewner of pioperty were allowed to put such value upon it 
as he saw fit, without reference to the value of his neighbor’s 
wroperty, and perhaps with an eye to avoiding the bearing 
ef his due share of the burthens of government. 

The act of 1866 does not authorize the tax-payer to assess 
the value of his own property, but it does require the As- 
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sessor to apportion the taxes with reference to “equality and 
uniformity,” and he can do this only by making an estimate 
of the value of property taxed, and apportioning the taxes 
accordingly. If the Assessor, in this case, distrusting his 
own judgment, chose to consult that of the County Cou: 
missioners, or a committee of citizens, it should seem te 
show that he endeavored to do his duty honestly and coa- 
scientiously. But in what manner he arrived at the valaec 
of the property in question does not appear. That he dif 
fered with the Agent of the Trustees of the lands of the 
Pensacola and Georgia Railroad in his estimate of the value 
of the lands, with reference to the equality and uniformity 
of the valuation of the property of others, is not a grouné 
for appealing to a court of equity. 

But the bill in this case does not set forth in what partic 
ular the Assessor proceeded illegally, and it cannot therefore 
be determined from the bill that a writ of injunction ought 
to have been granted. 

It is held in Pennsylvania and other States that equity 
will not interfere if the statute has provided a remedy. 
Hughes vs. Kline, 30 Penn., 227. If one is excessivels 
taxed and omit the course provided by law for his relief, the 
Court will not enjoin the collection for the purpose of ena 
bling him to bring an action to settle the legality of the tax. 
Deane vs. Todd, 22 Miss., 90. 

The 4th Section of Chapter 151, Laws of 1847-8, xe. 
vides an ample and convenient remedy by petition to the 
Cireuit Judge, who will examine the matter and decide 
upon the lawfulness of the assessment. The Supreme Court 
of Illinois, in Ottawa vs. Walker, 21 Ill., 610, makes dee 
following distinction as to the cases in which the court a 
equity may or may not interfere by injunction: “ Where a 
corporation, or an officer, or a body of individuals, ace 
vested with the power to’ levy a tax for a specific purpose, a 
court of equity will not enquire into the regularity of the 
exercise of the power, but leave the parties to their remedr 
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at law, unless it is exercised for fraudulent purposes. But 
when the law has conferred no power to levy a tax, or in 
case a person or an officer not authorized to exercise such a 
power shall levy a tax, or when the proper persons shall 
make the levy for purposes on the face of the levy not au- 
thorized, or for fraudulent purposes, a court of equity may 
stay its collection by injunction.” A court of equity will 
not restrain the collection of a tax where the assessment is 
merely erroneous and not void. Livingston vs. Hollenbeck, 
4 Barbour, 9; Van Rensselaer vs. Kidd, ib., 19. 

It does not follow that every person whose taxes are rated 
higher than they should be, or who may be injured by the 
errors of ministerial or judicial ofticers in the attempt tu 
perform official duties, may have a remedy by bill in chan- 
cery. The jurisdiction of chancery arises from necessity : 
trom the effort and the desire to avoid complex litigation, 
and from the provisions of legislative enactments conferring 
jurisdiction ; and though a remedy at law may be provide: 
for cases where equitable jurisdiction before obtained with- 
out destroying the latter, I do not see that this doctrine 
affects the case at bar, unless the enactment of a statutor: 
remedy, which did not before exist, is, of itself, a recognitio: 
of the prior existence of a remedy in equity. This, of course. 
will not be pretended. 

The injunction must be dissolved and this cause re- 
manded, with directions to dismiss the bill. 
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D. 8. Walker for Respondent. 
WESTCOTT, J., delivered the opinion of the court. 


The facts in this case are substantially the same as in the 
case of King vs. Gwynn, and for the reasons given in that 
case, the judgment of this court is the same as in that case. 

The injunction must be dissolved and the cause remanded, 
with directions to dismiss the bill of complaint. 
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